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motors. A careful consideration’ of the record satisfies us that such 
charge has not been made on the motion before us by complainant, 
and that the respondent, not the complainant, has sought to raise 
that issue: Against action thereon by the court the complainant pro- 
tests, alleging that, while it regards said types as infringing the pat- 
vent in suit, it is not willing to have that question passed on in the 
present motion or presentation by the respondent, and on its models 
and drawings. We must therefore regard the question as before us 
wholly and solely at the respondent’s instance. Such being the case, 
we must decline to pass upon it. The practice to the contrary is set- 
tled in this circuit. Edison Electric Light Co. v. Westinghonse Elec- 
tic & Mfg. Co. (C. C.) 54 Fed. 504. Let an injunction as indicated 
above be drawn and submitted. 





EDISON PHONOGRAPH CO. et al. v. KAUFMANN et al. 
(Circuit Court, W. D. Pennsylvania. January 3, 1901) 
No. 8, 


1 Parents—Ixrrixcement—Rrcut to Impose Coxprrroxs on Puncnasens. 
The manufacturer of a patented article has the right in selling the same 

to jobbers for the trade to prescribe conditions and restrictions to govern 
its subsequent sale, and one who buys from a jobber with notice of such 
conditions and restrictions is bound thereby, and for their violation may 
be treated as an infringer. 

2. Sawe—Sate ix VioLation oF Kxowx Restnrictions. 

Complainants manufactured a patented phonograph, which they sold 

_-conly under what was called a “Jobber’s agreement,” which contained cer- 
tain conditions and restrictions as to the prices at which the Instruments 
‘were to be sold. Defendants applied to purchase, and were sent a copy 
of such agreement to sign, and informed that no sales were made except 
thereunder. They refused to sign such agreement, and subsequently 
procured a third person to purchase and ship them the !nstrumeuts, which 
he did by signing the agreement. Defendants proceeded to sell the in- 
struments so bought in violation of the conditions of tim agreement. 
Held, that they were not bona fide purchasers without notice of such con- 
ditions, notwithstanding they took the instruments from the first pur- 
chaser unconditionally, and without knowledge that he signed the agree- 
ment, but, under the circumstances, were put upon inquiry, and were, 
moreover, bound by the knowledge of the first purchaser, as thelr repre- 
sentative, and 1 selling in violation of the known rules of complainants 
rendered themselves lable as infringers. x 


In Equity. On motion for preliminary injunction. 


Howard W. Hayes, for complainants, 
W. B. Rodgers, for respondents. 


ACHESON, Circuit Judge. I cannot doubt that the complainants 
have the right to sell their patented phonographs with the restric- 
tions and upon the conditions contained in their “jobber’s agree- 
ment,” and that dealers buying the patented instruments from the 
jobbers with notice of those restrietions and conditions are bound 
thereby. Dickerson v. Matheson, 6 C. C. A. 466, 57 Fed. 524; Same 
y. Tinling, 28 C. C. A. 139, 84 Fed. 192, 195. The material facts 
here appearing are these: Upon application for a supply of the 
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patented phonographs by the defendants ‘to the complainints,.thé 
defendants were informed of.the plam’the.compiainantshad: de 
vised for the protection of themselves and their-customers’as em+ 
bodied in their “jobber’s agreement,” and a‘copy of that agreement 
was furnished to the defendants to be signed by them.: A corres 
spondence by letters between the parties then ensuei. ’ The. de- - 
fendnnts asked to have the agreement modified by striking out the 5 
eleventh clause, but this was positively refused by the complainants: 
The defendants were advised fully of the reasons which had led 
to the adoption of the plan for doing business as contained:in the 
“jobber’s agreement,” and the defendants. were distinetly informed 
that the. complainants would not deviate therefrom in any instance: 
j Shortly. thereafter (within two months) the defendants took ‘steps 
to get a supply of the patented phonographs manufactured by the 
complainants through one Wood, a merchant of the city of New 
| York, from whom the defendants were accustomed to purchase other 
goods. Wood was not then a dealer in phonographs, and the de- 
fendants did not send him an orderfor the instruments.. ‘The de- 
fendants’ manager, Mr. Baer, saw Wood personally, and procured 
his services in the matter of obtaining the phonographs from the 
complainants. The following extract from Mr. Baer’s affidavit fin 
| behalf of the defendants, made and ‘filed’ shereln, pataten the steaoe: 


action thus: i 


oo 


“Affiant inquired of said Wood as to whether the purchawerol the phono- 

graphs could be made from him, to which inquiry sald Wood replied that he 

u did not then know, but felt sure that he could get them, and sell. them to 

defendants. It was distinctly understood between afflant and said Wood 

that defendants, in case they recelved the phonographs, would not be bound 

by any trade restrictions. Shortly thereafter afflant saw said Wood, and made 

inquiry as to what, if cnything, bad been done in relation to the matter: Wood 

replied that one Gilmore, the president or manager of the complainant com 

panties, had been !n Europe for some time, and was expected home ip a few 

days, or had been home a few days; that said Leggo or manager val a 

friend of his, and that there was no use for him to talk to ai “4 

that when one wants on the inside one must go to the head man; ‘and ‘hat 

he would go to Orange in a few days, and see said Gilmore about the matter. 

Shortly thereafter afflant saw Wood, who Informed him that the goods desired 

‘would be shipped in a few days, Affiant then told him that defendants might 

cut the list prices, and Wood replied: ‘I don't care what you do with them. 

You may give them away if you want to.’ Affiant said, ‘I fear you cannot 

get further orders if we break the price.’ -Wood replied that he would not 

have any trouble getting more goods because of his relation with the said pres- 

ident or manager. The purchase made from Wood was unconditional, and 

there was no agreement or understanding, expressed or implied. that the der 
fendants were to be in any way restricted as regards price or otherwise.” 


In fact, Wood procured the phonographs from the complainants 
by first signing the said “jobber’s agreement,” thereby becoming 
subject to all its restrictions and conditions: Having thus acquired 
from the complainants these phonographs, Wood immediately ship- 
ped them to the defendants, who have been selling them at their 
store in Pittsburg in violation of said restrictions and conditions. 
Can the defendants be esteemed bona fide purchasers without no- 
tice? I think not. It is hard to believe that they placed any 


reliance whatever in the representations of Wood. They had just 
105 F.—01 
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‘been in direct communication with the complainants, and had learned 
what their invariabie course of business was. The defendants cer- 
ttainly knew enough to distrust the ability of Wood to procure by 
legitimate means the phonographs freed from restrictions and con- 
ditions. Indeed, Wood’s suggestion involved secret and underhand 
dealing with an official of the complainant companies. Under all 
the circumstances, inquiry by the defendants of the complainants 
was a plain duty, and such inquiry would have revealed the truth 
imstantly. Moreover, the defendants did not buy in the open mar- 
ket. They purchased through Wood. He represented them in the 
‘transaction;-and his knowledge is to be imputed to the defendants. 
‘The defendants, I think, must be treated as infringers. Let a de- 
«ree for a preliminary injunction be drawn. 


EIN vy. MYERS et al 
(Cireutt Court of Appeals, Second Circuit. December 6, 1900.) 
‘No; 7. 
Waerents—Anticreation—Eviencr. oF Prion IxveNtron. 

The Lein patent, No. 615,073, for a mattress frame, claim 1, held 
wgnticipated by the Taber design patent No. 26,245, issued prior to Lein's 
application, and concededly disclosing the same device, on the ground that 
the evidence was tnsufficient to sustain the burden resting on complainant 
‘to prove the priority of Lein's invention. 


Appeal from the Circuit Court ‘of the United States for the Southern 
District of New York. 

This cause comes here upon an appeal from a decree of the circuit 
court, Southern district of New York, sustaining the first claim of 
United States patent 615,073, a finding infringement in defendants’ 
structure. 97 Fed. 607. 


MM. E. Robinson, for appellants. 
‘Clifton V. Edwards, for appellee. 2, 


Before LACOMBE and MAN, Cirenit Judges. 


| 

LLACOMBE, Circuit Judge. The patent is for a mattress frame, 
amd was issued to coinmplainant November 29, 1898, upon an applica- 
tion filed August 7, 1897. | The specification states that the object 
of the improvement is to construct a simple and inexpensive frame, 
4m which the smallest possible surface will be exposed to the accumu- 
lation of dust, dirt, or vermin, and in which the weight put upon the 
amattress will be so distribu ed as to be directed against all parts, and 
im which the greater the weight the more firmly will the frame be 
held together. The device comprises a corner bracket in which the 
wide rails and end bars are inserted. Of this bracket the specification 
‘states: 

“The bracket, O, copiprises ‘a socket, e, Into which the = of the side rail is 
adapted to snugly fit, while the upper surface of this socket extends back- 
‘wardly a suitable distance, forming an extension, d, which, when the woven- 
wire fabric 1s uttached to the end bars, bears firmly down upon the side 
‘Falls, as hereinbefore mentioned.” 
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